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I. INTRODUCTION
Success in the international marketplace, as in any market, is dependent upon
maintaining a competitive advantage.' Although cheap labor and access to natural
resources previously determined a nation's competitive advantage in the inter-
national arena,2 more recently, information, a form of intellectual property, has
become a more valuable commodity? In order to protect this new commodity,
1. Eg., David W. Slaby et a]., Trade Secret Protection: An Analysis of the Concept Efforts Reasonable
Under the Circumstances to Maintain Secrecy, 5 SANTA CLARA COMPUTER & HIGH TECH. LJ. 321 (1989).
2. David E. Birnbaum & Francis S. Rath, Mind Over Matter, THE RECORDER, July 21, 1992, at 7.
3. Rochelle C. Dreyfus, General Overview of the Intellectual Property System, in OwNING SCIENTIFIC
AND TECHNICAL INFORMATION, VALUE AND ETHICAL ISSUES 17, 18 (Vivian Weil & John W. Snapper eds.,
1989).
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legal monopolies for the use of various types of information are recognized to
protect those who have researched or developed their ideas.4
Often a company derives its competitive advantage from the possession of
information unknown to its competitors.5 This type of information has become
known as trade secrets. Trade secrets, though intangible, may be classified as
commercial property,6 and the characterization of trade secrets as property
determines the rights the owner has in connection with the trade secret! Once
state law recognizes that trade secrets are property, they may serve as valuable
corporate assets in much the same way as tangible property.' For example, trade
secrets may serve as consideration for corporate stock,9 form the res of a trust,'"
and serve as the subject of a license." Licensing a trade secret can be an attractive
alternative to sale, since the licensor retains some control over the use and
exploitation of the trade secret through the ability to impose conditions in the
licensing agreement.'" Trade secrets may also pass to a trustee in bankruptcy;
3
4. See generally R. Michael Gadbaw & Timothy I. Richards, Introduction, INTELLECTUAL PROPERTY
RIGHTS, GLOBAL CONSENSUS, GLOBAL CONFLICT? (R. Michael Gadbaw & Timothy J. Richards eds., 1988)
(discussing intellectual property as a national resource).
5. Slaby et al., supra note 1, at 321.
6. E.g., COMMERCIALCODEI OPT CZECHANDSLOVAKFEDERALREPUBLIC, No. 513:1991 Collection
of Laws, § 6(1) [hereinafter COMMERCIAL CODE]. In the Czech and Slovak Republics, commercial property
is defined to include rights which can be assessed monetarily. Section 6(1) provides:
For purposes of this law, commercial property is understood to be the aggregate of
property values (things, accounts receivable, and other rights and other values which
can be assessed monetarily) which belong to the entrepreneur and serve or are intended
to serve his entrepreneurial activities.
Id. Thus, information capable of valuation in some concrete manner is deemed to be a part of the property
belonging to a commercial enterprise. Id. In the United States, the debate on whether trade secrets were
properly characterized as property was addressed by the U.S. Supreme Court in 1984. Ruckelshaus v.
Monsanto Co., 467 U.S. 986, 1003-04 (1984) (finding that in Constitutional Takings Clause cases, secrets will
be respected as property if the underlying state law so regards them).
7. Defining trade secrets as property references the appropriate remedies available. The remedies for
trade secret violations are comparable to those afforded for misuse of, or trespass to, tangible property. See
infra notes 156-171 and accompanying text (discussing the remedies available under Czech, Slovak, and U.S.
trade secret statutes).
8. ROGER M. MILGRIM, MILGRIM ON TRADE SECRETS § 2, at 37 (1993). Trade secrets receive tax
treatment similar to other capital assets of a corporation. Id. § 6, at 135. For example, any gains made from the
sale of a trade secret may be treated as capital gains under United States federal income tax law. Id. at 137.
9. Id. § 2, at 28. However, the underlying substantive law must allow stock to be validly issued for
intangible property. Id. at 29. An investor who contributes a trade secret as consideration for stock may not
thereafter use the secret or disclose it to others. Id. at 30.
10. REsTATEmENT(SEcoND) oFTRUsTs § 82 cmt. e (1959). Since the property required to create a trust
is the interest in tangibles or intangibles, not the tangibles or intangibles themselves, it is the owner's interest
in the trade secret which constitutes the trust res, not the subject matter of the trade secret itself. RESTATEMENT
(FIRST) oFTRuSTS § 2 cmt. c (1935).
11. MILGRIM, supra note 8, § 3, at 268. A licensing agreement grants the licensee the right to exploit
the secret. Id. Once a trade secret owner has assigned the rights in the trade secret, the owner may be enjoined
from using the secret or attempting to assign it to others. Id. § 2, at 26. As against third parties, the licensee
stands as the owner of the trade secret and, therefore, may bring an action for trade secret violations against
the third party wrongdoer. Id. at 23.
12. MELVIN F. JAGER, TRADE SECRETS LAWS, § 15, at 8 (1993). Licensing, as opposed to the outright
sale of a trade secret, allows the owner to maintain control over the subject matter of the secret. Id. The owner
may impose royalty or usage fees, thereby generating a profit from the use of the secret while avoiding the
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consequently the value of trade secrets may be considered when satisfying
creditors. Trade secret law protects such valuable knowledge from unlawful
dissemination, thereby allowing the company in possession of the information to
maintain its competitive advantage. 4
In the United States, trade secrets are protected under state law, and as a result,
variations among jurisdictions exist."5 Further, since international conventions on
the protection of trade secrets do not exist, protection of confidential business
information varies even more at the international level. 6
The propriety of intellectual property protection is a subject of debate between
the industrialized and developing nations. Many industrialized nations, worried
about losing their competitive edge, have voiced concern over what they feel is
insufficient protection of intellectual property. 7 This inadequate protection, it is
asserted, deprives these nations of their competitive advantage in the World
market, especially in the field of high technology." Newly industrializing nations,
by contrast, have maintained that more stringent protections for intellectual
property will reduce their ability to participate in high technology fields, thereby
costing them revenue and their competitive position. 9
While discussions regarding intellectual property protection have tended to
divide the international community along North-South lines, the concerns of
central and eastern European nations cannot be neatly categorized as conforming
exclusively to either view. For those countries which, until recently, were under
complete loss of control and future profits that permanent sale would produce. Id.
13. Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1002 (1984).
14. See infra notes 121-155 and accompanying text (discussing the standards of protection afforded
trade secrets).
15. UNIFORM TRADE SECRETS AcT, 14 U.L.A. 437,463 (1985) [hereinafter UTSA. For a discussion
of the differences among state laws, see JAGER supra note 12, at pt. B & apps. A2-A3.
16. Thomas G. Field, Jr., Pharmaceuticals and Intellectual Propety: Meeting Needs Throughout the
World, 31 IDEA 1, 8-9 (1990).
17. Many nations, including the United States, Japan, and the countries of Western Europe, have
demanded consideration of intellectual property protection at the General Agreement on Tariffs and Trade
(GAIT) Uruguay Round negotiations. Gadbaw & Richards, supra note 4, at 7. The industrialized nations'
preference for an intellectual property protection regime administered by the GAIT, a system devoted
exclusively to trade issues, is evidence of their belief in the connection between intellectual property protection
and international trade. Id. at 38.
18. Id.
19. See supra notes 17-18 and accompanying text (discussing the concerns over strict protection for
intellectual property voiced by developing countries at the Uruguay Round negotiations of GAT1). The
divergence in views between the industrialized and developing nations is further exacerbated by differing
perceptions of intellectual property. See Gadbaw & Richards, supra note 4, at 38 (discussing the different
perceptions of intellectual property rights in the context of the Uruguay Round negotiations of GATI). Most
industrialized nations view intellectual property protection as a basic right, akin to the right to protection for
tangible property. Id. See, e.g., U.S. CONST. art. I, § 8 providing: The Congress shall have the power.., to
promote the progress of science and useful arts, by securing for limited times to authors and inventors the
exclusive right to their respective writings and discoveries. Id. (emphasis added). Newly industrializing nations,
however, often associate intellectual property protection with economic policy. See Gadbaw & Richards, supra
note 4, at 38 (discussing the diverging views of intellectual property).
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communist control, intellectual property laws did not have much intrinsic value.'
However, while still under communist control, Czechoslovakia began to
modernize its domestic intellectual property laws with the passage of a new
trademark law in 1988." Additional intellectual property legislation followed
soon thereafter.22
While Czechoslovakia long adhered to international intellectual property
treaties,23 the protections contained in these treaties are determined by reference
to domestic law.2a Thus, if the domestic law did not provide substantive rights,
the treaties would have little significance With the recent passage of new
domestic intellectual property laws in the Czech and Slovak Republics, the
protections afforded under these conventions will be more generous for foreign
owners of intellectual property. One of these new laws includes domestic trade
secret legislation.6
This comment analyzes the new Czech and Slovak Republics' trade secret
laws. Part II focuses on the policy justifications underlying the protection of trade
secrets.27 Part III briefly describes the political history of the Czech and Slovak
Republics and the recent commercial law reforms in the Czech and Slovak
Republics." Part IV discusses the new trade secret laws implemented in the
20. Cheryl W. Grey, The Legal Framework for Private SectorActivity in the Czech Republic, 20 VAND.
J. TRANSNAT'L. L. 271, 280-81 (1993). The State maintained complete control over the economy, and inventors
and creators usually labored for the State. Id. Individuals did not receive any rights to their inventions; rather,
they received a monetary settlement. Id. The socialist organization, under whose aegis the inventor or creator
worked, received all rights to the invention or idea. Id.
21. Id. at 281 (citing Trademark Law, No. 174 (1988), effective January 1, 1989.) For an analysis and
comparison of this law to similar laws in central and eastern Europe, see Adolph Dietz, Test Issues in the
Eastern and Central European Trade Mark and Unfair Competition Fields, 7 EUR. INrE. PROP. REV. 229
(1993).
22. The patent laws were upgraded to become compatible with Western models, so that patent
protection now extends to chemical compounds and pharmaceutical drugs. Adolph Dietz, Test Issues in the
Eastern European Patent Field, 6 EUR. INTELL PROP. REV. 191 (1993) (citing Czechoslovak Patent Law 527
(1990)). The copyright law was also revised in 1990 to include protection for computer programs, data bases,
audiovisual works, and sound recordings. Grey, supra note 20, at 281.
23. These conventions include, among others: the Convention Establishing the World Intellectual
Property Organization, July 14, 1967, 21 U.S.T. 1749, 828 U.N.T.S. 3.; the Paris Convention for the Protection
of Industrial Property, July 14, 1967, 21 U.S.T. 1583, 828 U.N.T.S. 305; the Berne Convention for the
Protection of Literary and Artistic Works, Sept. 9. 1886, 25 U.S.T. 1341, 828 U.N.T.S. 221; the Madrid
Agreement Concerning the International Registration of Marks, Apr. 14, 1891, 828 U.N.T.S. 389; the Nice
Agreement Concerning the International Classification of Goods and Services for the Purposes of the
Registration of Marks, June 15, 1957, 23 U.S.T. 1336, 550 U.N.T.S. 45; (revised July 14, 1967) 23 U.S.T.
1353, 828 U.N.T.S. 191; the Lisbon Agreement for the Protection of Appellations of Origin and their
International Registration, Oct. 31, 1958, 923 U.N.T.S. 189; the Locamo Agreement Establishing an
International Registration for Industrial Designs, Oct. 8, 1968, 23 U.S.T. 1389, 828 U.N.T.S. 435; the Patent
Cooperation Treaty, June 19, 1970,28 U.S.T. 7645; and the Budapest Treaty on the International Recognition
of the Deposit of Microorganisms for the Purposes of Patent Procedure, Apr. 28, 1977, 28 U.S.T. 1241, 1244.
24. Grey, supra note 20, at 28 1.
25. Id. at 282 n. 32.
26. See infra note 81 and accompanying text (discussing the protection of trade secrets in the Czech
and Slovak Republics).
27. See infra notes 32-44 and accompanying text.
28. See infra notes 45-80 and accompanying text.
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Czech and Slovak Republics and compares those laws with their United States
counterparts.29 Part V addresses the systemic constraints that may hinder the
implementation of the new trade secret laws.3" In particular, this section explores
how the current judicial system may affect the enforcement of the trade secret
statutes. Part VI concludes this comment by evaluating the concerns surrounding
the protection of confidential business information and its effect on U.S. in-
vestment in, and technology transfer to, the Czech and Slovak Republics.3
II. JUSTIFICATIONS FOR PROTECTING TRADE SECRETS
Trade secret law is usually justified as promoting three goals: preserving
standards of commercial ethics, supporting the development of inventions, and
promoting the sharing and dissemination of knowledge? 2 Trade secret laws
preserve the standards of commercial ethics by providing legal remedies against
those who attempt to acquire information by means generally considered
unethical or illegal.33 Specifically, these laws provide minimum standards of
appropriate commercial behavior which apply to all commercial transactions,
despite the absence of an express contract between the parties defining the
parameters of their relationship Actions based on trade secret law usually
punish a breach of confidence and trust by the one who misappropriates a trade
secret.35 Thus, the laws define the relationships between those who are parties to
commercial agreements by delineating what those parties may and may not do
with respect to the information that is the subject matter of the agreement?6
Trade secret law also seeks to encourage research, the development of new
ideas,37 and innovation by rewarding creators 8 with legal monopolies in their
ideas.39 The theory is that by rewarding creators with monopolies, the creators are
given an incentive to generate information useful to the community at large.
Conversely, if monopolies are not granted, creators will not be motivated to
29. See infra notes 81-180 and accompanying text.
30. See infra notes 181-215 and accompanying text (describing the caseload crises and the need for
judicial independence in both the Czech and Slovak Republics).
31. See infra notes 216-236 and accompanying text (discussing the enforcement of the trade secret laws
in the Czech and Slovak Republics and the impact they will have on direct foreign investment by United States
investors).
32. JAGER, supra note 12, § 1, at 4-13.
33. BUREAU OF NATiONAL AFFAIRS, TRADE SECRETS: PROTECTION AND REMEDIEs 43 (1985).
34. JAGER, supra note 12, § 1, at 4.
35. Id. at 6.
36. See infra notes 104-119 and accompanying text (discussing the relationships afforded protection
under the guise of protecting information).
37. JAGER, supra note 12, § 1, at 8.
38. The term creator is used here to denote the individual to whom the law accords protection. The
nature of intellectual property and the proper classification of those who claim it have long been the subject
of debate. Scholars have argued over whether ideas are created or discovered. For a recent analysis of the
philosophical debate surrounding intellectual property protection in general, see Justin Hughes, The Philosophy
of Intellectual Property, 77 GEo. LJ. 287 (1988).
39. JAGER, supra note 12, § 1, at 9.
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expend the resources necessary to develop such ideas. However, these private
monopolies must be balanced against restraints of trade, which are usually
deemed unlawful since they restrict free competition by circumscribing the use
of ideas in the public arena. °
Finally, trade secret law promotes the sharing and dissemination of knowledge
by furnishing a legal structure that serves to promote the unfettered flow of
information between those who are parties to a business transaction 4' The law
allows for the dissemination and productive use of confidential information by
authorized individuals.42 Absent protection, inventors would find it prohibitive to
proffer their ideas to others for development for fear that others would capitalize
on the ideas themselves, leaving the inventor with a negative return on the time,
labor, and money invested in the creation of the idea.43 However, where trade
secret laws have been enacted, contracts and licenses for the sharing of such
secrets have generated massive commercial activity resulting in the transfer of
billions of dollars between producers and users of the information."
III. COMMERCIAL LAW REFORMS IN THE CZECH AND SLOVAK REPUBLICS
A. Political History of the Czech and Slovak Republics
With the breakup of the Austo-Hungarian empire at the end of World War 1,45
the independent Republic of Czechoslovakia was established in 1918.6 Except
for a brief period between 1938 and 1945,47 the nation remained independent until
1948 when the Communists seized control. 8 There followed a period of nearly
forty years during which time Czechoslovakia's economy remained under
communist dominion.
In 1987, the Czechoslovak government agreed to imitate the program of
perestroika implemented in the 1980s in the Soviet Union.49 However, reform
was instituted so slowly that the Soviet leader, Mikhail Gorbachev, urged the
Czechoslovak government to move ahead with the restructuring of its economy.
50
Pressure for reform from domestic opposition groups gained momentum and, in
40. Id.
41. Id. at 4.
42. Id. at 13.
43. Id.
44. Id. See also Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 493 (1974). 'Trade secret law
promotes the sharing of knowledge and the efficient operation of industry; it permits the individual inventor
to reap the rewards of his labor by contracting with a company large enough to develop and exploit it." Id.
45. T.H.J. VONDRACEK, COMMENTARY ON THE CZECHOSLOVAK CIVIL CODE xx (1988).
46. Id.
47. In 1938, a separate Slovak state was formed, but this state did not endure and the 1918 Republic
was re-established in 1945. Report of the Delegation to the Czech and Slovak Federal Republics and Hungary:
Legal Challenges in Central Europe, 1993 A.B.A. SEC. INT'L L. & PRAc. 6,7 (1993).
48. VONDRACEK, supra note 45, at xxi.
49. IHOR Y. GAWDjAK, CZECHOSLOVAKIA: A COUNTRY STUDY xxviii (3d ed. 1989).
50. Id. at xxix.
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the winter of 1989, the communist government of Czechoslovakia was displaced,
a new democratic government was elected, and the Czech and Slovak Federative
Republic (CSFR) was established. 5'
The emergence of democracy in the CSFR allowed separatist feelings to rise
to the surface.52 On January 1, 1993, the CSFR was dissolved in what is known
as the "velvet divorce" and two new Republics, one Czech and the other Slovak,
emerged.53 Many of the CSFR's federal laws which existed prior to January 1,
1993, remain effective in both of the new Republics 4 Thus, the trade secret
provisions, contained in the Czechoslovak Commercial Code (Commercial Code)
of November 5, 1991, 55 are the governing law in both the Czech and Slovak
Republics.56 While each Republic continues to revise its commercial laws to
stabilize its domestic economy and attract much needed foreign investment, 7
trade secret regulation under the Commercial Code has not been altered. Before
analyzing the Commercial Code's trade secret provisions, a brief survey of some
of the other commercial reforms implemented in the Czech and Slovak Republics
is warranted.
B. Commercial Law Reforms
The restructuring of commercial law in the Czech and Slovak Republics has
proceeded at a dizzying pace. The democratic government, which replaced the
communist government in 1990, quickly amended the Czechoslovak Constitution
to provide for the institution of private commercial enterprises58 and created laws
designed to stimulate the growth of the economy5 9 In 1990, the Czechoslovak
government, in an effort to rehabilitate commercial activity, enacted the Joint
51. Lloyd Cutter & Herman Schwartz, Constitutional Reform in Czechoslovakia: E Duobus Unum?,
58 U. CHI. L. REV. 511, 521 (1991). The establishment of democracy in Czechoslovakia has been called the
"velvet revolution" due to the lack of violence and the ease with which the transition was accomplished. Id.
For a description of the events surrounding the "velvet revolution," see TIMOTHY GARTON ASH, THE MAGIC
LANTERN (Random House 1990).
52. Many Slovaks wanted greater autonomy and independence. See generally COOPERS & LYBRAND,
EASTERN EUROPEAN BUSIEss & INVESTIENT GutDEs (1992). Slovakia had been under control for 1000 years,
first by the Hungarians, and then by the Czechs. Id.
53. THE CIVIL CODE "OBCANSKY ZAKONIK" 9 (Trade Links 1993).
54. Id. The Commercial Code is one such example. It was approved by the federal government and
came into effect on January 1, 1992. COOPERS & LYBRAND, supra note 52, at § 3.2. The Commercial Code
continues to govern entrepreneurial relations in both Republics. THE CIVILCODE "OBCANSKY ZAKONIK," supra
note 53.
55. COMMERCIAL CODE, supra note 6.
56. See Dietz, supra note 21, at 234-235.
57. See infra notes 58-80 and accompanying text (discussing the new commercial legal reforms
instituted in both the Czech and Slovak Republics).
58. Cutter & Schwartz, supra note 51, at 525. Prior to the "velvet revolution," Czechoslovakia was the
most resistant of all of the Soviet satellite states to private capital. Id.
59. See infra notes 60-80 and accompanying text (discussing some of the new commercial legal reforms
instituted in the Czech and Slovak Republics).
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Stock Companies Act.6° This Act provides for the creation of business entities
similar to U.S. corporations. 6' In fact, many of the key features of the Czecho-
slovak law are similar to provisions found in U.S. corporation codes. 62
A new law on foreign investment in'Czechoslovak enterprises was adopted to
liberalize the joint venture laws.63 The law accepts foreign ownership of
businesses in most industries, 64 and permits many different forms of business.65
In addition, partially and wholly owned subsidiaries may be established 0
To return property to private ownership, laws requiring privatization have been
passed.67 The privatization process is designed to transfer state-owned property
to private individuals and corporations." There are three basic aspects to
privatization: restitution, small-scale privatization, and large-scale privatization.
69
Restitution returned approximately ten percent of former private property to
individual ownership. 0 Small-scale privatization was designed to transfer small
and mid-sized state entities to private ownership!' Large-scale privatization
entails the transfer of large former state-owned industries to the private sector.72
60. Joint Stock Companies Act (1990), reprinted in CZECHOSLOVAK CHAMBER OF COMMERCE, ACmS
ON ECONOMIC RELATIONS WITH FOREIGN COUNTRIES, ON THE ENTERPRISE WrrH FOREIGN PARTICIPATION, AND
ON THEJOINT STOCK COMPANIES 57 (1990).
61. Richard S. Gruner, Of Czechoslovakia and Ourselves: Essential Legal Supports for a Free Market
Economy, 15 HASTINGS INT'L & COMP. L. REV. 33, 37 (1991). The companies are separate legal entities en-
dowed with the power to acquire and convey property, sue and be sued, all under the entity's name. Id. These
entities may have unlimited lifetimes and are subject only to limited liability. Id. Ownership interests are
readily transferable and a board of directors manages the affairs of the entity. Id.
62. Id. at 37-42. For example, like their U.S. counterparts, companies formed under the Joint Stock
Companies Act may issue different classes of stock with different voting rights and have the ability to limit
those rights in a charter. Id. In addition, corporate directors are subject to liability for self-dealing and must act
within the scope of their authority as defined in the corporate charter. Id.
-63. Enterprise with Foreign Property Participation Act, No. 173 (1988) (amended 1990) (Czech.)
reprinted in CZECHOSLOVAK CHAMBER OF COMMERCE, ACTS ON ECONOMIC RELATIONS WITH FOREIGN
COUNTRIES, ON THE ENTERPRISE wrrH FOREIGN PARTICIPATION, AND ON THE JOINT STOCK COMPANIES 57
(1990).
64. Id.
65. Id. The business forms permitted include general partnerships, limited partnerships, and joint stock
companies. Id.
66. Id.
67. Report of the Delegation to the Czech and Slovak Federal Republics and Hungary: Legal
Challenges in Central Europe, supra note 47, at 4.
68. Id. Under the Communist regime, the state owned nearly 100% of all property. Id.
69. Id. at 7.
70. Id. Only Czechoslovak citizens who permanently resided in the country were entitled to reclaim
property appropriated without compensation between February 25, 1948 and January 1, 1990. Id.
. 71. Bruce A. Mann, Privatization in the Czech Republic, 48 BuS. LAw. 963, 964(1993) (citing Act on
the Transfer of the State Ownership of Some Property to Other Juridical or Natural Persons, No. 427 (1990)
Collection of 25 Oct. 1990). In excess of 22,000 enterprises were privatized in accordance with the law. Id.
While most businesses were acquired by Czech nationals, some buyers obtained financing from, and acted for,
foreign purchasers. Id.
72. Id. (citing Act on the Conditions of Transfer of State Owned Property to Other Persons, No. 92
(1991) Collection of 26 Feb. 1991). The Czech government is attempting to transfer over 4000 enterprises by
1994. Id.
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In 1993, many reforms and changes occurred in both the Czech and Slovak
Republics. In April, the first Prague Stock Exchange opened73 and new securities
laws were passed which prohibited insider trading!4 Also in April, the Czech
Republic implemented a new bankruptcy law based on Western models? 5 Prior
to the adoption of the bankruptcy code, creditors were unable to collect debts
from bankrupt companies 76 The new law provides for a three month waiting
period after which time companies failing to satisfy their debts will be
liquidated.'
In order to induce foreign companies to invest in Slovakia, the Slovak
government has implemented a series of tax incentives for foreign investors78 For
example, foreign-owned businesses may obtain tax holidays for up to seven
years. 9 The Czech Republic, by contrast, has attracted the vast majority of the
foreign investment previously directed at Czechoslovakia since 1989, which may
explain why it has not implemented tax laws favoring foreigners80
IV. TRADE SECRETS IN THE CZECH AND SLOVAK REPUBLICS
This section will analyze the Czech and Slovak trade secret laws which are
found within the Czechoslovak Commercial Code (Commercial Code)!' These
laws will be compared to trade secret laws in the United States where
appropriate.82 Because, in the United States, trade secret protection varies from
73. The securities laws governing the stock exchange have been subject to some confusion. In
November, 1992, the Czech National Council passed the Securities Act which took effect on January 1, 1993.
Mann, supra note 71, at 964 (citing No. 591 (1992) Collection of 20 Nov. 1992). In the interim, however, the
Czech and Slovak Federated Republic Federal Assembly adopted its own version of the Securities Act, which
became effective on December 28, 1992. Id. (citing No. 600 (1992) Collection of 2 Dec. 1992). The Czech
Republic has adopted the Federal Assembly's version of the securities laws, but only to the extent that it does
not conflict with the securities law previously passed by the Czech National Council. Id. All transactions
involving securities are now regulated by the Ministry of Finance. Id. (citing No. 600 (1992) Collection of 2
Dec. 1992). The Act covers the issuance of securities and the types of securities covered. Id.
74. Mann, supra note 71 (citing No. 600 (1992) Collection of 2 Dec. 1992).
75. John Mastrini, Czech Republic: Czechs Brace for Bankruptcies as New Law Takes Effec:, REUTER
NEWS SERVICE - CIS AND EASTERN EURoPE, Apr. 22, 1993.
76. Id.
77. Id. It is expected that more than 1000 enterprises will be insolvent under the new measures. Id.
78. Slovakia: Slovaks Offer Tax Breaks For Foreign Investors, REUTER NEWS SERVICE - CIS AND
EASTERN EUROPE, Apr. 28, 1993.
79. Id. In addition, if the enterprise is located in an area designated as economically depressed, an
additional year of tax advantages may be granted. Id. Certain enterprises are excluded from the tax advantages,
including producers of tobacco and liquor, political parties, and investment funds. Id.
80. Id.
81. The Commercial Code is one component of the commercial reforms currently under way to
facilitate market activity in the Czech and Slovak Republics. See supra notes 60-80 and accompanying text
(discussing some of the commercial laws recently enacted in the Czech and Slovak Republics).
82. While the law of trade secrets in the United States is neither a model of perfection nor the only way
to institute a scheme for protecting confidential business information, a comparison with the new standards in
the Czech and Slovak Republics is valuable for several reasons. First, U.S. legal standards governing trade
secret protection have existed since the nineteenth century and thus provide an established prototype for
determining the future viability of new standards governing confidential business information. Gruner, supra
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state to state, 83 references will be made to the Restatement of Torts
(Restatement) and the Uniform Trade Secrets Act (UTSA).85
A. Definition of Trade Secret
The Commercial Code contains a modem and comprehensive definition of
what constitutes a trade secret.86 There are three prerequisites that must be met
before a trade secret will be protected under the Code: (1) the secret must have
actual or potential, material or nonmatirial value; (2) the subject matter must not
be readily accessible in the pertinent commercial circles; and (3) the secret must
in fact be secretY These three requirements will be analyzed in turn. The second
note 61, at 34 n.5 (citing Lawrence E. Joseph, Prague's Spring Into Capitalism, N.Y. TIMES, Dec. 2, 1990, §
6 (Magazine), pt.2, at 20, 34). The Minister of Economics, Vladimir Dlouhy, stated, "We now look to the
United States for entrepreneurial spirit, aggressiveness, hard work, and the willingness to take risks." Id.
Second, similarities between U.S; Czech and Slovak trade secret laws may affect U.S. business executives'
decisions to enter into business relations in the Czech and Slovak Republics. Id. Finally, the United States, as
well as many other nations, has tied intellectual property rights to economic policy and international trade. Id.
See supra note 17 (discussing the intellectual property issues proposed at the Uruguay Round of the GATT
talks).
83. Slaby et al., supra note i, at 322.
84. RESTATEMENTOFTORTS § 757 (1939) [hereinafter RESTATEMENT]. Section 757 was not included
in the Second Restatement of Torts because it was thought that the regulation of trade secrets was developing
into its own body of law and that tort concepts were no longer necessary. United Centrifugal Pumps v.
Cusimano, 708 F.Supp. 1038 (1988).
85. UTSA, supra note 15, at 433. Most courts have followed the definition of trade secrets set forth in
the Restatement which has been cited by the courts of the following states: Alabama, Arizona, California,
Colorado, Connecticut, Delaware, Illinois, Iowa, Kansas, Louisiana, Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Missouri, Nebraska, Nevada, New York, North Carolina, Ohio, Oklahoma, Oregon,
Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Washington and Wisconsin. MILORIM,
supra note 8, § 3, at 5. However, recognizing the need for greater uniformity in state law, the UTSA was
adopted by the National Conference of Commissioners on Uniform State Laws in 1979. Ramon A. Klitzke,
The Uniform Trade Secrets Act, 80 PAT. & TRADEMARK REV. 157, 163 (1982). Thirty-nine states have adopted
the UTSA, each with various modifications. These states include: Alabama, Alaska, Arizona, Arkansas,
California, Colorado, Connecticut, Delaware, District of Columbia, Florida, Georgia, Hawaii, Idaho, Illinois,
Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Minnesota, Mississippi, Montana, Nebraska,
Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, Rhode Island,
South Dakota, Utah, Virginia, Washington, West Virginia and Wisconsin. JAGER, supra note 12, § 3, at 30.
86. - See Dietz, supra note 21, at 234 (comparing the trade secret provisions in the Czechoslovak
Commercial Code favorably with the draft Agreement on TRIPS (Dunkel-Paper)). The Dunkel-Paper is a
protocol submitted by Arthur Dunkel, GATI7 General Director and the Chairman of the Trade Negotiations
Committee, on December 20, 1991, entitled "Draft Final Act Embodying the Results of the Uruguay Round
of Multilateral Trade Negotiations." EDWARD SLAVKO YAMBRUSIC, TRADE BASED APPROACHES TO THE
PROTECTION OFINTELLECTIJAL PROPERTY 215 (1992). The Dunkel-Paper contains the "Agreement on Trade-
Relatel Aspects of Intellectual Property Rights, Including Trade in Counterfeit Goods" (TRIPS), which
includes provisions on the availability, scope, use and enforcement of trade-related intellectual property rights,
prevention of abuse of those rights, and settlement of disputes between nations concerning those rights. Id. at
217.
87. COMMERCIAL CODE, supra note 6, § 17 provides in pertinent part:
A trade secret is composed of all commercial, production, or technical factors relating to the enterprise
which have actual or at least potential material or nonmaterial value, are not customarily available
through appropriate commercial circles, which are to be kept secret at the discretion of the entrepreneur
who assures that this secrecy is maintained through an appropriate method.
Id.
1994 / Confidential Business Information in the Czech and Slovak Republics
and third requirements for trade secret protection under the Czechoslovak
Commercial Code relate to the degree of secrecy required and, thus, will be
discussed together.88
1. Value
The Commercial Code protects any matter of a commercial, production, or
technical nature which is related to the enterprise claiming the trade secret 9 and
conforms to the three requirements listed above.0 The value of the trade secret
may be actual oryotential.91 The inclusion of the term "potential value" would
seem to indicate that those secrets which have been obtained, but not yet put to
use, may be protected. In addition, information which has value from a negative
or inverse viewpoint may be protected.92 This would include information which
after time-consuming and expensive research, discloses that certain processes are
not feasible. The Commercial Code also protects those secrets which have not yet
manifested any value, but which may become valuable in the future?3 Since it
protects information of "material or nonmaterial" value, the Commercial Code
makes clear that the trade secret need not have a significant value to the enterprise
as a whole. 4 Thus, information pertaining to solitary events may be protected. 95
By contrast, the Restatement requires that the subject of a trade secret be in
continuous use in the operation of the business.96 Consequently, information
pertaining to a single event in the conduct of the business does not constitute a
trade secret. 97 In at least one jurisdiction, the Restatement has been interpreted to
exclude protection for negative information? 8
Under the UTSA, the value of a trade secret has the same meaning as under the
Czechoslovak Commercial Code. 99 The UTSA eliminated the requirement that the
88. See infra notes 104-120 and accompanying text (discussing the requirement of secrecy and
accessibility under the Czechoslovak Commercial Code).
89. COMMERCIAL CODE, supra note 6, § 17. See supra note 87 (defining "trade secret" as used in the
Commercial Code).
90. See supra note 87 and accompanying text (discussing the requirements for qualifying trade secrets).
91. COMMERCIAL CODE, supra note 6, § 17.
92. Id.
93. See id.
94. The term "material" has been defined as "important; more or less necessary." BLACK'S LAW
DICTIONARY 976 (6th ed. 1990).
95. For example, a solitary event would be information regarding the salary of certain employees, or
the terms of a specific contract.
96. REsTATEMENT, supra note 84. Trade secrets generally relate to the production or sale of goods or
to other operations in the business, such as a code for determining discounts. Id. at cmt. b.
97. Id. For example, the terms of a secret bid for a contract, or the date for bringing out a new model
would not be considered a trade secret, and thus would not receive protection. Id.
98. See Materials Dev. Corp. v. Atlantic Advanced Metals, Inc., 172 U.S.P.Q. 595, 606 (Mass. Super.
Ct. 1971) (holding that trade secrets should be positive, not negative).
99. The UTSA provides:
Trade secret means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that: (i) derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other persons who can
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trade secret be "continuously used in one's business" in order to broaden the
protection for trade secrets.'00 Thus, a trade secret which has not been put to use
within a business may be protected.'t In addition, like its Czechoslovak
counterpart, the UTSA explicitly protects information which obtains its value
from the fact that it discloses operations which would not be feasible."°
Furthermore, the UTSA also protects single-event information."0 3
2. Secrecy and Accessibility
The Commercial Code emphasizes the significance of secrecy by explicitly
mandating an inquiry into whether the information is known in the relevant
commercial context.'" One may infer from this provision that knowledge which
is commonly known within the relevant commercial circle is not deemed secr&
and, therefore, does not qualify for trade secret protection.
Absolute secrecy, meaning that only the entrepreneur knows the content of the
information, is not required under the Commercial Code;0 5 instead, the concept
is one of relative secrecy.' °6 The entrepreneur may inform others of the subject
matter of the secret,' 7 and may even grant others permission to use it.W 8
However, the entrepreneur must take appropriate measures to ensure that secrecy
is maintained. t" The statute itself does not specify what measures will suffice;
however, the use of the term "appropriate"" implies that the entrepreneur should
implement methods sufficient to preclude the possibility of inadvertent
disclosure."' This does not preclude reasonable use of a trade secret by others," 2
but the owner must carefully consider the ramifications of disclosure. Since the
obtain economic value from its disclosure or use, and (ii) is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.
UTSA, supra note 15, at § 1. Cf. COMMERCIAL CODE supra note 6, § 17.
100. UTSA, supra note 15, Commissioner's cmt., at 1.
101. Id.
102. Id. at 2.
103. Id.
104. COMMERCIAL CODE, supra note 6, § 17. Specifically, the information must not be "customarily
available through appropriate commercial circles." Id.
105. Id. § 18.
106. Id. Section 18 provides that "[ain individual operating a business to which a trade secret is
applicable has the exclusive right of disposal pertaining to this secret, particularly the right to grant permission
for its use and to stipulate the conditions for such use" Id.
107. See id.
108. Id.
109. Id. § 17.
110. Id.
111. Trade secret law only prohibits unauthorized or illegal use of the information. ALDEN F. ABBorr,
Developing a Framework for Intellectual Property Protection to Advance Innovation, in INTELLECTUAL
PROPERTY RIGHTs IN SCIENCE, TECHNOLOGY, AND ECONOMIC PERFORMANCE 311,316 (Francis W. Rushing
& Carole Ganz Brown eds., 1990). Trade secrets may be subsequently discovered in a legal manner, either
independently or through reverse engineering, and entrepreneurs are not required to guard their secrets against
these means of discovery. Id.
112. COMMERCIAL CODE, supra note 6, § 18.
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right to maintain a trade secret continues as long as the requirements of section
17 remain fulfilled," 13 the duration of trade secret protection is potentially infinite.
Secrecy is also required under United States laws."4 Both the Restatement and
the UTSA emphasize that a trade secret may not consist of information within the
domain of public knowledge, or of information generally known within an
industry."5 In addition, facts disclosed when goods are marketed do not qualify
for trade secret protection." 6 As in Czech and Slovak law, the subject matter need
not be known only to the entrepreneur."17 For example, the entrepreneur may
communicate the secret to employees involved in its use and still be legally
protected."8 The entrepreneur may also communicate the secret to those not
employed, so long as they are sworn to secrecy."9 Finally, as in Czech and
Slovak law, the entrepreneur must implement measures designed to maintain
secrecy. o
B. Standard of Protection
1. Section 51 Creates Confusion
The protection afforded trade secrets under the Commercial Code is "the same
protection involved in cases of unfair competition.'' Unfair competition is
113. Id. § 19. See supra note 87 and accompanying text (setting forth the requirements of trade secret
protection under § 17 of the Commercial Code).
114. RESTATEMENT, supra note 84; UTSA, supra note 15.
115. RESTATEMENT, supra note 84. See UTSA, supra note 15, Commissioner's cmts., at I (stating that
information which is unknown by the general public but widely known within the relevant industry is not
capable of trade secret classification).
116. RESTATEMENT, supra note 84; UTSA, supra note iS, Commissioner's cmts., at 1.
117. RESTATEMENT, supra note 84; UTSA supra note 15.
118. RESTATEMENT, supra note 84; UTSA, supra note 15, Commissioner's cmts., at 1; COMMERCIAL
CODE, supra note 6.
119. RESTATEMENT, supra note 84; UTSA, supra note 15, Commissioner's cmts., at 1.
120. RESTATEMENT, supra note 84, cmL b, provides in pertinent part that [a]n exact definition of a trade
secret is not possible. Some factors to be considered in determining whether given information is one's trade
secret are: ... the extent of measures taken by him to guard the secrecy of the information ..." UTSA, supra
note 15, Commissioner's cmts., at 1, states:
The efforts required to maintain secrecy are those reasonable under the circumstances. The courts do
not require that extreme and unduly expensive procedures be taken to protect trade secrets against
flagrant industrial espionage. It follows that reasonable use of a trade secret including controlled
disclosure to employees and licensees is consistent with the requirement of relative secrecy.
Id. For an analysis of what security measures may meet the UTSA "efforts reasonable under the circumstances"
test, see Slaby et al., supra note 1.
121. COMMERCIAL CODE, supra note 6, § 20 provides that "[t]he entrepreneur is entitled to legal
protection against the violation of or threat to a trade secret, which is the same as protection involved in cases
of unfair competition." Section 20 appears to refer to § 51, which places the violation of a trade secret in the
context of the provisions of unfair competition. Dietz, supra note 21, at 235; Protecting Intangible Assets, FIN.
TIMES LTD., E. EUR. Bus. L. (Mar., 1993). Section 51 provides:
A violation of trade secrets is an action in which another person illegally receives information on or
access to a trade secret or utilizes a trade secret for his own purposes or to benefit another, where such
a trade secret (Section 17) can be utilized in competition and which has come into the possession of the
person taking the action as a result of:
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defined as any act which violates the standards of commercial ethics, and is
prohibited.' Thus, an action for trade secret infringement will lie only if the
subject matter of the trade secret is acquired improperly."
A violation of trade secrets under the Commercial Code provisions on unfair
competition occurs when one "illegally receives" access or information pertaining
to the trade secret of another, or uses the trade secret of another. 4 It is irrelevant
whether the person has acquired the information for his or her own personal use
or for the use of a third party."z
Section 51 creates confusion because it is not clear to whom the term
"competitor" refers. Section 51 explains that the trade secrets may have been
obtained by virtue of the infringer's employee relationship with the competitor.'
2 6
The use of the term "competitor" does not provide clear guidance as to who is
subject to liability for trade secret infringement. The term may refer to the trade
secret owner. 27 Under this interpretation, disclosure to employees would not
eliminate the legal protection accorded the secret; if the employer explicitly
confided the trade secret to the employee, the employee would be barred from
disclosing the secret to third parties during the employment relationship.
However, the term "competitor" may refer to someone other than the trade secret
owner. For example, the competitor could be the trade secret owner's rival. In this
a) the fact that the secret was entrusted to him or became otherwise accessible (for
example, from technical documentation, instructions, drawings, models, samples) on
the basis of his employee relationship with the competitor or on the basis of another
relationship with the competitor, possibly within the framework of the conduct of
functions for which he was appointed by the court or by another organization;
b) through his own actions or the actions of another which are in conflict with the law.
Id. However, at least one commentator has suggested that § 20 might have been intended to encompass more
general notionsof unfair competition. Dietz, supra note 21, at 235. If this is the case, the scope of protections
available for trade secret infringement actions is unknown and potentially limitless. Despite the uncertainty,
it appears that § 51 is controlling. Section 44 of the Commercial Code specifically identifies the violation of
a trade secret as an act of unfair competition. COMMERCIAL CODE, supra note 6, § 44(2)(g) provides that unfair
competition according to Paragraph I above is particularly defined as the following:
(g) violation of trade secrets..
Section 51 supplements § 44 by defining what constitutes a violation. Further, the fact that the Commercial
Code itself contains an entire section on unfair competition suggests that § 20 was intended to refer to those
specific provisions.
122. COMMERCIAL CODE, supra note 6, § 44(1) provides:
Unfair competition is considered to be action in economic competition which is in conflict with the good
customs of competition and is intended to bring about a loss for other competitors or consumers. Unfair
competition is prohibited.
Id. The placement of § 51 in the section of the Commercial Code prohibiting unfair competition stresses one
policy underlying trade secret law: the maintenance of standards of commercial ethics.
123. Id. § 51.
124. Id.
125. Id.
126. Id. The term "competitor" is defined in § 41. Section 41 provides that "[p]rivate individuals and
legal entities which become participants in economic competition, even though they are not entrepreneurs
(hereinafter referred to as "competitors")... Id. § 41.
127. The trade secret owner, the employer, would then be able to initiate proceedings against the
infringer, in this case, an employee.
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scenario, the trade secret owner would be able to proceed against either the rival
competitor or the competitor's employee.
The better interpretation would equate "competitor" with the trade secret owner
because otherwise, trade secrets are inadequately protected. Section 51 provides
some examples of the ways in which a trade secret may be acquired.'28 An
infringer may gain access to a secret because "it was entrusted to him."' 29 This
notion of "trust" is commonly articulated when discussing employee-employer
relationships"30 Further, section 51 prohibits the disclosure of secrets acquired
from any documentation belonging to the commercial enterprise.'3 ' If a rival's
employee is able to gain access, through proper means, to any documentation
which discloses the trade secret, there will be no trade secret protection because
trade secret owners are required to maintain secrecy. 32 Thus, interpreting the
word "competitor" to mean a rival of the trade secret owner is inconsistent with
the requirements for trade secret protection.
While the discussion thus far has focused on existing employment
relationships, the status of former employees is also an area of uncertainty under
section 51. The text of the statute does not exclude protection against disclosure
by former employees, but one commentator has stated that section 51 does not
provide protection for business secrets exploited by former employees. The
difficulty with the latter interpretation is that it undermines one of the purposes
behind the law: the preservation of business morality. "4 Entrepreneurs need only
hire away their competitor's employees who will then be free to disclose any
secrets. Conversely, former employees of trade secret owners may be unduly
hampered in their future employment, and so perhaps they should be able to use
the trade secret for their own benefit. 35 The Commercial Code recognizes that the
employer's rights to maintain a trade secret must be balanced against the
employee's right to use his skill, knowledge, and experience to gain a
livelihood. 36 Therefore, there are two competing policy interests at stake: the
128. COMMERCIAL CODE, supra note 6, § 51.
129. Id.
130. The employer-employee relationship is confidential, and an employee may not divulge the
employer's business secrets in a manner harmful to the employer. MILGRIM, supra note 8, § 5, at 6. Employees
are guardians of their employer's business secrets, and thus stand in a fiduciary relationship vis-a-vis their
employers. Id. at 18.
131. COMMERCIAL CODE, supra note 6, § 51.
132. Id. § 17.
133. Unfair Competition Law, TIE FIN. TIMES, E. EUR. Bus. L. (Feb. 1992).
134. See supra notes 32-36 and accompanying text (discussing the public policy justifications for trade
secret protection).
135. If employees were free to benefit from the trade secret themselves, employers would still be able
to contract for non-disclosure with the employee. Such a contract would assure the trade secret owner that the
trade secret requirement of relative secrecy would remain fulfilled. In addition, the employee would be able
to contract for additional compensation or job security in return for non-disclosure.
136. COMMERCIAL CODE, supra note 6, § 41 provides:
Private individuals and legal entities which become participants in economic competition, even though
they are not entrepreneurs, (hereinafter referred to as "competitors") have the right to freely develop
their competitive activities in the interests of attaining economic benefits and to associate for purposes
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right of the employer to protection from unfair competition versus the right of an
individual to freely pursue a means of livelihood.'37 The Commercial Code does
not make clear which interest is more highly valued.
Section 51 further states that before a trade secret can be infringed, it must be
capable of being used in competition. 3 ' This phrase appears to be superfluous,
because in order to fall within the Code's definition of trade secrets, the subject
matter must have, at a minimum, a potential for yalue.'39 On the assumption that
a commercial\enterprise is created for the purpose of generating a profit, any
information gained in the course of business which contains a possibility of value
will be used in competition. This would include information which obtains its
value inversely."'° Thus, section 5 1's "use in competition" requirement is not an
additional requirement. So long as the trade secret was acquired improperly, and
the requirements of section 17 are met, the trade secret will seemingly be
protected under the Commercial Code.
In the United States, the law also only provides a remedy when the trade secret
has been disclosed without the authorization of the trade secret owner, and in a
manner which violates the standards of commercial ethics.' 4' Entrepreneurs who
acquire trade secrets by means of theft, bribery, misrepresentation, breach or
inducement of a breach of a duty of confidence, or industrial espionage are
subject to liability.'42 In addition, conduct usually deemed lawful may be
improper under the circumstances of the particular dispute.'43 Thus, United States
trade secrets law, like its Czechoslovak counterpart, is designed to combat unfair
competition and promote commercial ethics. 44 Where a contract exists between
the trade secret owner and another, the owner may sue on the contract. Absent a
contractual relationship, the owner may bring an action for breach of confidence
or improper misappropriation.'45 The focus is on the relationship between the
of implementing such activities; however, they are obligated to abide by legally binding rules of
economic competition and must not misuse their participation in the competition.
Id. (emphasis added).
137. The conflicting interests of employers and employees is also recognized in the Slovak Constitution,
which states that "[tlhe Slovak Republic protects and promotes economic competition," SLOVAK CONST. art.
55 (1992), and that "[e]veryone has the right to a free choice of profession and to training for it, as well as the
right to engage in entrepreneurial or other gainful activity." Id. art. 35.
138. COMMERCIAL CODE, supra note 6, § 51.
139. See supra notes 87-120 and accompanying text (discussing § 17 of the Commercial Code).
140. See supra notes 87-93 and accompanying text (discussing the definition of trade secrets in the
Commercial Code and the concept of inverse value).
141. , UTSA, supra note 15, Commissioner's cmt., at 1.
142. UTSA, supra note 15; RESTATEMENT, supra note 84.
143. UTSA, supra note 15, Commissioner's cmt., at 1. The comment gives one example where aerial
reconnaissance was used to learn the layout of a competitor's plant while it was under construction. Id. (citing
E.1. DuPont deNemurs & Co., Inc. v. Christopher, 431 F.2d 1012 (5th Cir. 1970), cert. denied, 400 U.S. 1024
(1970)). The court held that regardless of whether the flight pattern chosen by the defendants violated any
federal aviation regulations or not, the espionage was an improper means of discovering DuPont's trade secret.
Id. at 1017.
.144. See supra note 122 and accompanying text (discussing the maintenance of standards of commercial
ethics as one policy underlying trade secrets law).
145. RESTATEMENT, supra note 84; UTSA, supra note 15.
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parties at the time of disclosure. 46 Under the Restatement, business secrets
imparted in confidence are legally protected against disclosure or unauthorized
use,147 whereas the UTSA requires that the trade secret be misappropriated before
relief will be granted.1
48
In addition, ihe UTSA recognizes that misappropriation may occur by accident
or mistake, where the person who obtained the information knew that the
information was acquired by accident or mistake. 149 In that situation, if the person
who received the information has materially changed his position, the trade secret
owner may be precluded from pursuing a remedy against that person. tS This
detrimental reliance provision has no counterpart in the Czechoslovak
Commercial Code.
While neither the Restatement, nor the UTSA contain any limitations regarding
the liability of former employees, the courts have looked to such factors as the
nature and scope of employment when determining whether the former employee
has any claim to the trade secret.' Employees hired specifically to design or
invent will be held liable, 52 as will others who are in a position to discover the
confidential information of their employer.5 3 However, the courts recognize that
employees have rights in their general knowledge and skills.14 Thus the same
tensions exist in the United States as in the Czech and Slovak Republics: the right
of an employer to protect his property versus the right of an employee to pursue
his calling.'55
146. As in Czech and Slovak law, U.S. law recognizes that the interests of the parties may diverge.
MILGRIM, supra note 8, § 5, at 42-43. Trade secret law attempts to strike a balance between the competing
interests of the parties involved. For a discussion of the policies of trade secret protection, see supra notes 32-
44 and accompanying text. Some commentators, however, contend that people have freedom to pursue a
chosen livelihood, and trade secret protection imposes post-employment restraint which hampers the
individual. Id. Individuals may be tied to one employer or their bargaining power with future employers may
be reduced. Id.
147. REsTA'rA~ENT, supra note 84.
148. UTSA, supra note 15. Misappropriation includes the acquisition or disclosure of confidential
business information by one who knows or has reason to know that the information was acquired without the
consent of the owner. Id. § 1, at 2.
149. UTSA, supra note 15, § 1, at 2. The accident or mistake must not be due to the trade secret owner's
failure to sustain reasonable efforts to maintain secrecy. Id. at Commissioner's cmt.
150. UTSA, supra note 15, § 1, at 2.
151. JAGER, supra note 12, § 8. at 9.
152. Id. at2.
153. Id. at 10.
154. Id. at 12.
155. Id.
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C. Remedies for Violations
1. Civil Remedies
The Commercial Code provides for a variety of civil remedies in all cases of
unfair competition. 56 These remedies may be combined'57 and include any pro-
tection afforded under section 20, if different from the protections accorded under
the provisions on unfair competition.'58 Entrepreneurs may enjoin an infringer
from any action which violates, or threatens, a legally protected right as a result
of unfair competition.' 59 The right to quickly enjoin a competitor's use of trade
secret information is critical since the legal protection afforded a trade secret is
largely dependent upon its secrecy."
As an alternative remedy, trade secret owners may demand that the violator
remedy the harmful situation.' 6 ' The owner has the right to restoration of the
status quo and the removal of whatever conditions caused the trade secret
violation. 62 Thus, any physical embodiments of the secret may be returned to the
owner.
63
In addition, trade secret owners may demand appropriate satisfaction,164
including monetary damages, as well as the forfeiture of any unjustified
enrichment. 65 Compensation for all damages resulting from the violation of a
trade secret, including breach of continuing contracts and loss of future profits,
are available to the trade secret owner.166 While the damaged party has a duty to
156. See COMMERCIAL CODE, supra note 6, §§ 53-55.
157. Id. § 53. See infra notes 159-166 and accompanying text (discussing § 53). The language of § 53
is permissive and the use of conjunctive phrases appears to allow plaintiffs to seek multiple remedies. Such
relief is also accorded in U.S. law. See RESTATEMENT OF RESTITUTON § 136 (1937).
158. Dietz, supra note 21, at 235. See supra note 121 and accompanying text (discussing the interplay
between § 20 and § 51 of the Commercial Code).
159. COMMERCIAL CODE, supra note 6, § 53 provides:
Individuals whose rights have been violated or threatened as a result of unfair competition can demand
that the violator cease and desist from this action and eliminate the defective condition. Moreover, they
can demand appropriate satisfaction which can be rendered even in the form of money, they can demand
compensation for any damage, and require the forfeiture of any unjustified enrichment.
Id.
160. See supra notes 104-113 and accompanying text (discussing § 17, which specifies secrecy as one
requirement of a protectable trade secret).





166. Id. The Code states that "compensation shall be available for any damage." Id. (emphasis added).
Damages are defined in § 379 which provides that "[i]f this law does not specify otherwise, compensation
encompasses the actual damage as well as lost profits."
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mitigate the damages suffered, 67 additional resources expended in this effort may
be included in the compensation award.
68
The remedies available in the United States are similar to those available under
the Czechoslovak Commercial Code: the trade secret owner may demand
damages for past harm, injunctions against future harm, an accounting of any
profits, and surrender of the physical embodiments of the secret, such as designs
and lists. 69 In addition, these remedies may be combined,"'0 and typical awards
include both injunctions and monetary damages. t~
2. Procedure for Obtaining Remedies
In order to enforce these remedies, the trade secret owner may bring an action
on his own behalf, or an action may be brought by a legal entity authorized by
law to protect the interests of competitors or consumers.72 For example, one of
the Offices for Economic Competition 73 may bring an action if either Office
deems an action to be in contravention of economic competition. 74
Once legal proceedings have been initiated or concluded, additional persons are
precluded from asserting the same claims based on the same proceedings. 7
167. Id. § 382 provides that "[tihe damaged party is not entitled to compensation of that part of the
damages resulting from its failure to fulfill its obligations as outlined in legal regulations, issued for purposes
of preventing the occurrence of damages or of limiting their scope."
168. Id. § 380 provides that "[diamage is also considered to mean losses which the damaged party
suffered by having to expend resources as a result of the violation of obligations by the other party."
169. REsTATEmEN, supra note 84, § 757e provides:
He may recover damages for past harm, or be granted an injunction against future harm by disclosure
or adverse use, or be granted an accounting of the wrongdoer's profits, or have the physical things
embodying the secret, such as designs, patterns, and so forth, surrendered by the wrongdoer for
destruction. Moreover, he may have two or more of these remedies in the same action if the court is
competent to administer them.
Id.
170. Id.
171. JAGER, supra note 12, § 7, at 2.
172. COMMERCIAL CODE, supra note 6. § 54(1) provides:
The right to demand that a violator cease and desist from an action and eliminate the defective condition
can, in addition to the cases listed under § 48 through § 51, also be asserted, in addition to the
competitor, by a legal entity authorized to protect the interests of competitors or consumers.
Id.
173. Id. § 54. Two such offices exist: one in the Czech Republic and the other in the Republic of
Slovakia. These authorities were created to protect economic competition and to regulate continued
development. Czechoslovak Act of Jan. 30, 1991 on Protection of Economic Competition, div. 1, sec. I. The
Act stipulates that the protection of economic competition from unfair competition shall be subject to special
regulations. Id. These special regulations are the unfair competition laws in the Commercial Code. See supra
notes 121-140 and accompanying text (discussing §§ 44-53 of the Commercial Code) and infra notes 174-180
and accompanying text (discussing §§ 54-55 of the Commercial Code).
174. Id. § 54(1).
175. Id. § 54(2) provides:
As soon as proceedings have been initiated in the conflict involving cessation of an activity or
elimination of a defective condition or if the proceedings have been legally concluded, accusations by
additional authorized persons involving the same claims based on the same proceedings are no longer
permissible; this is not detrimental to the rights of these other individuals to join in the initiated litigation
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Nevertheless, any authorized persons may join in the initial proceedings as
secondary participants. 76 This rule of permissive joinder ensures that other
persons will not be barred from seeking a remedy if they fail to file first.t "7
In order to facilitate the resolution of valid infringement claims, the public may
be excluded from any proceeding where public proceedings could result in the
threat of disclosure of the trade secret. 78 This ensures that trade secret owners
may assert claims without fear that the subject matter of the trade secret will be
further disclosed or threatened by the assertion of a claim. In addition, the
prevailing party has the right to request publication of the verdict.' 79 The court
may decide on the extent, form, and method of publication, depending on the
circumstances." 0
V. OVERCOMING SYSTEMIC CONSTRAINTS
The successful implementation of any body of law depends on a judicial
system capable of enforcing it. Both the Czech and Slovak Republics have
instituted widespread reforms of their respective judicial systems,'' but extensive
restructuring is still necessary. 12 The systems are overloaded and understaffed." 3
according to general provisions as secondary participants. Legally binding verdicts issued regarding
these claims involving the charges filed even by only a single authorized person are effective also for




178. - Id. § 55(1) provides that "[i]n all arguments involved in the cases handled by the previous provi-
sions, the public can be excluded by court order or by official action if public proceedings could result in a
threat to trade secrets or to the public interest."
179. Id. § 55(2).
180. Id.
181. See infra notes 193-215 and accompanying text (discussing the changes instituted in the judiciaries
of the Czech and Slovak Republics). Both the Czech and Slovak Constitutions have provisions for independent
judiciaries, and each Constitution provides for a comprehensive legal system, including constitutional,
administrative, regional, and district courts. See SLOVAK CONST., ch. 7, arts. 124-51; CZECH. CONsT., ch. 4,
arts. 81-96.
182. Amendments to the law on courts and judges, the Civil Code, and the law on criminal proceedings
are currently being proposed in Slovakia in order to bolster the effectiveness of the judiciary. Government Says
Courts Cannot Function Properly Because of Lack of Resources, Czechoslovak Press Agency in English, Mar.
20, 1993, available in LEXIS, World Library, Ailwld File. Observers have noted that the Czech Republic may
also be experiencing some difficulties in implementing some of the new commercial laws due to the judiciary's
lack of familiarity with the subject matter. Czech Republic: New Czech Bankruptcy Law Seen Raising
Unemployment, REuTRTExTLTNE, Apr. 22, 1993, available in LEXIS, World Library, Aliwld File.
183. Government Says Courts Cannot Function Properly Because of Lack of Resources, supra note 182.
The Slovak government stated that the courts are unable to function in accordance with the Slovak constitution
due to inadequate staffing and funds. Id. The Czech government has also acknowledged the difficulties the
courts are facing due to the transformation of the legal system. Havel Appoints New Judges, CTK National
News Wire, Sept. 23, 1993, available in LEXIS, World Library, Allwld File.
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The judiciaries in the Czech and Slovak Republics are currently suffering a
caseload crisis similar to that experienced in the United States judicial system. 84
This crisis is due, in part, to a sharp increase in commercial activity and the
introduction of commercial ownership. " In addition to the increase in the number
of disputes submitted to the courts, the Czech and Slovak Republics are suffering
from an acute shortage of judges.8 6 In Slovakia, while the number of cases has
risen dramatically since 1989,87 the number of judges has only risen by twenty-
two percent.' In the Czech Republic, there is a shortage of over 700 judges.! 9
In addition, of those who are currently employed as judges, as many as one-third
are contemplating leaving their positions for financial reasons." In 1990, judges
in the ward courts of Prague and other district courts throughout the Czech
Republic restricted their workloads to protest the government's inadequate
provisions for new courts.'9 ' The judges agreed to resume all their duties only
after the Czech Minister of Justice capitulated by promising to rebuild the judicial
system. 2 While there have been attempts to alleviate the shortage of judges, 93
some have noted that the shortage is due to the lack of incentives to become
judges."9' The laws concerning commercial relationships have been promulgated
so quickly that it is difficult for judges to keep up with the changes in the law,
which may account for some attorneys' reluctance to accept judicial posts. 5
More importantly, the liberalization of legal fees has encouraged many lawyers
184. Gruner, supra note 61, at 52. In Slovakia, the number of cases brought to the courts has increased
143 percent since 1989. Slovak Justice Fails to Cope With Tasks, Minister Says, CTK National Ne',s Wire,
Mar. 18, 1993, available in LEXIS. News Library, Curnws File.
185. Report of the Delegation to the Czech and Slovak Republics and Hungary: Legal Challenges in
Central Europe, supra note 47, at 18. Prior to 1989, any disputes concerning enterprises were sent to
arbitration, under the direction of a socialist organization. Id. In 1989, the Commercial Code was established,
as were new commercial courts. Id.
186. Slovak Justice Fails to Cope With Tasks, Minister Says, supra note 184; Czechoslovakia: Crime
in Czech Republic on the Increase, REUTER TEXTLINE BBC MONITORING SERVICE: EASTERN EUROPE, Dec.
5, 1992, available in LEXIS, World Library, Ailwld File.
187. See supra note 184 and accompanying text (describing the increase in the number of cases brought
to the courts in the Slovak Republic).
188. Slovak Justice Fails to Cope With Tasks, Minister Says, supra note 186.
189. Czechoslovakia: Crime in Czech Republic on the Increase, supra note 186.
190. Id.
191. Judges in the Czech Republic Resume Full Duties, Prague Home News Service, July 11, 1990,
available in LEXIS, World Library, Allwid File.
192. Id.
193. For example, in 1991 the Czech Minister of Justice requested that the number ofjudges be doubled
to accommodate the increased caseload due to the new commercial and administrative laws. Gruner, supra note
61. at 52 (citing Czech and Slovak Ministers Agree on Coordinated Action, (Radio Czechoslovakia, Aug. 28,
1991, Sept. 3, 1991), available in LEXIS, NEXIS Library, [ ] File). Recently, 26 new judges were appointed
by President Vaclav Havel in the Czech Republic. HavelAppoints New Judges, supra note 183.
194. Cleansing of Communist Judges Necessary - Justice Minister, CTK National News Wire, Sept. 20,
1993, available in LEXIS, World Library, Allwld File.
195. Report of the Delegation to the Czech and Slovak Federal Republics and Hungary: Legal
Challenges in Central Europe, supra note 47, at 12.
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to set up private practice as opposed to the pursuit of judicial positions t96 Prior
to the "velvet revolution," ninety percent of law graduates chose to work for the
government rather than to practice privately. 7 Today, the balance has shifted.,"
The shortage of judges and adequate court facilities'" has led to increased
extra-legal dispute resolution.200 One potential problem with such alternative
dispute resolution measures concerns the ability of those managing the dispute
resolution. The qualifications of students entering law school have increased
dramatically since the revolution7 However, law schools lack competent law
professors,' in part, because the labor code protects the socialist law professors
such that they cannot be fired. 3
Both the Czech and Slovak Republics recognize the importance of an
independent judiciary to the smooth functioning of democracy.2 4 Under
communism, the judiciary was not independent.2D5 Judges were party appointees
subject to the dictates of both the legislative and the executive branches.' Thus,
a system of "telephone justice" governed, whereby judges and lawyers were
directed by party officials.20 7 This "justice" generated a contempt for the courts
and a lack of respect for the law.208 It is hoped that the implementation of an
independent judiciary will restore respect for the law.2
196. Id. at I 1. In Slovakia, wages for judges average the equivalent of $3500 to $4000 U.S. dollars
annually, whereas a private attorney may make significantly more. Id. at 18.
197. ld. at 11.
198. Id.
199. Scarcity of Judges Causing Backlog ofAlmost Quarter of a Million Court Cases, Slovak Radio,
Bratislava, Nov. 27, 1992, available in LEXIS, World Library, Allwid File.
200. Report of the Delegation to the Czech and Slovak Federal Republics and Hungary: Legal
Challenges in Central Europe, supra note 47, at 11. The shortage ofjudges and adequate court facilities have
necessitated the suspension of court actions. Scarcity of Judges Causing Backlog of Almost Quarter of a
Million Court Cases. supra note 199. At the end of October 1992, there were more than 241,300 cases
suspended, the majority of which were commercial. Id. For those who require a definitive resolution of their
claims, the only alternative is to seek adjudication through some process outside of the court system. Id.
201. Report of the Delegation to the Czech and Slovak Federal Republics and Hungary: Legal
Challenges in Central Europe, supra note 47, at 11. Prior to 1989, law school admission was predicated on
the political correctness of the applicant, as opposed to the intellectual capabilities of the student. Id.
202. Id.
203. Id. But see 37,000 Persons Rehabilitated in Slovakia Over Last Eight Months, CTK National News
Wire, Mar. 22, 1991, available in LEXIS, World Library, Allwid File. In 1990, 150 people in regional and
district courts were replaced due to incompetency. Id.
204; Czech and Slovak Justice Ministers Agree on Coordinated Action. Radio Czechoslovakia, Sept. 3,
1991, available in LEXIS, World Library, Allwld File; Slovak Justice Minister Rejects Protest About
Constitution's Clauses on Judges, Slovak Radio, Bratislava, Sept. 4, 1992, available in LEXIS, World Library,
Allwid File.
205. Susanne Sternthal. Lawyers Live Spirit of 87 Revolution in Eastern Europe, WAsH. TIMES, July
4, 1991, at El.
206. Id.
207. Id.
208. Czech Premier On Early Elections and State of Judicial System, Prague Home News Service, June
3, 1991, available in LEXIS, World Library, AlIwld File.
209. Id.
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In the Czech Republic, an independent judiciary is accomplished through
lifetime appointments for judicial positions. In this manner, judges may be
insulated from political pressures when adjudicating disputes.2 The Slovak
Republic, however, has not provided for automatic lifetime appointments2 2
Rather, a four-year probationary period has been implemented, whereby judges
must prove that they are deserving of lifetime appointments.2 3 The use of a
probationary period is justified on the grounds that the character of the individual
judge, not a lifetime appointment, guarantees the independence of the judiciary. 4
The focus is on the life experience and maturity of the judge, as demonstrated by
the resistance to political traps and profitable offers while in office, so that the
judge's independence is proven before the grant of a lifetime appointment.2! 5
VI. CONCLUSION
Since the reestablishment of political democracy, the Czech and Slovak
Republics have rapidly implemented legal reforms to create a market economy.
The entire legal framework regulating the private sector has been reformed, and
the economic institutions of the communist regime no longer exist. New forms
of businesses are permitted and the laws regulating foreign investment have been
relaxed so as to permit foreigners to own domestic businesses in most sectors. 6
Privatization measures have returned businesses to private ownership, and a new
stock exchange in the Czech Republic allows for the public trading of those
enterprises.21 7 The Czech Republic's new bankruptcy laws provide for regulated
liquidation, while Slovakia's tax incentives are designed to attract foreign
investors. All of these reforms are intended to rehabilitate a formerly depressed
economy.
210. CZECH. CONST. ch. 4 art. 93(1) (1992). Article 93(1) provides that "[a] judge is appointed to office
by the president of the republic for an unlimited period of time."
211. This is the model of ensuring judicial independence in the federal system in the United States as
well.
212. SLOVAK CONST. art. 145 (1992) provides:
Judges are elected by the National Council of the Slovak Republic at the recommendation of the
government of the Slovak Republic for four years. After the expiry of this term, at the recommendation
of the government of the Slovak Republic, the National Council of the Slovak Republic elects judges
for an unlimited period of time.
Id.
213. Id.
214. Slovak Justice Minister Rejects Protest About Constitution's Clauses on Judges, supra note 204.
The Minister noted that the law allows law school students to become judges immediately upon graduation
from law school. Hence, judges may be as young as 22 or 23 years old. Report of the Delegation to the Czech
and Slovak Federal Republics and Hungary: Legal Challenges in Central Europe, supra note 47, at 18.
215. Slovak Justice Minister Rejects Protest About Constitution's Clauses on Judges, supra note 204.
216. See supra notes 60-66 and accompanying text (evaluating and discussing some of the new laws
adopted).
217. See supra notes 67-74 and accompanying text (discussing the privatization reforms and the stock
exchange).
218. See supra notes 75-79 and accompanying text (describing the bankruptcy and tax laws).
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The trade secret statutes in the Czech and Slovak Republics reflect a
comprehensive attempt to protect valuable ideas and expressions in the
marketplace. The protections contained in the Commercial Code encompass those
secrets not yet in use, those secrets with negative value, as well as information
concerning a single event.2 t9 The amount of secrecy required depends on the
knowledge within the relevant business community. The drafters of the
Commercial Code sought to encourage commercial ethics, and the placement of
provisions regarding trade secret infringement in the section entitled "Unfair
Competition" reflects this aim. Section 51, however, creates some confusion
regarding who is protected and who may be held liable.22 Interpreting and
enforcing this provision may prove troublesome, but the reformist nature of the
entire Commercial Code evidences the drafters' intention to conform to the
corporate codes of the industrialized nations. The remedies provided encompass
all those available in the United States, including injunctions, restoration of the
status quo, and monetary damages. 22' Further, the Commercial Code explicitly
defines the remedial procedures and facilitates the resolution of disputes. 2
However, implementing these new protections will prove challenging. It is
unclear what security efforts are required by the trade secret owner in order to
maintain secrecy. Thus, the Code creates some confusion in that regard.
Furthermore, the massive increase in the number of cases, in combination with
a severe shortage of judges, may overwhelm the judiciary in both Republics?'
Legal codes do not operate in a vacuum, but rather are subject to the social
environment in which they are created. Statutes may be meticulously drafted to
provide for every conceivable contingency, but may nevertheless fail to deter
undesirable behavior due to a lack of enthusiastic enforcement. Evaluation of new
legal provisions must take into account the regime in which they are meant to
operate in order to determine the probable effect of the statutes in question.
The Commercial Code provisions defining the rights and remedies of trade
secret owners224 in the Czech and Slovak Republics are comprehensive and
conform to the most modem formulations of trade secret law. However, the
existence of these laws does not mean that trade secrets will be effectively
protected. The massive backlog of undecided cases, 225 the shortage of judges,226
219. See supra notes 91-95 and accompanying text (explaining the value requirement).
220. See supra notes 126-140 and accompanying text (discussing differing interpretations of the
language contained in § 51).
221. See supra notes 156-168 and accompanying text (describing the remedies provided).
222. See supra notes 172-180 and accompanying text (describing the remedies available).
223. See supra note 183 and accompanying text (discussing the problems facing the judiciary in both
republics).
224. See supra notes 87-180 and accompanying text (discussing the Commercial Code, §§ 17-20, § 51,
and §§ 53-55).
225. See supra notes 184-187 and accompanying text (discussing the caseload crises in both the Czech
and Slovak Republics).
226. See supra notes 186-199 and accompanying text (describing the lack ofjudges in both the Czech
and Slovak Republics).
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and the resort to possibly inadequate dispute resolution 7 all indicate that the
systems themselves may not be equipped to effectuate the protections provided
by the statutes.
At the same time, there is strong evidence that while the Czech and Slovak
systemic environments are currently- in a state of flux, they are headed toward
stability.' One of the most significant indications is the recognition of the
importance of judicial independence? 9 The Czech and Slovak leaders have
publicly expressed the need for judges to be accountable to the judicial system,
as opposed to a political party, and both the Czech and Slovak Constitutions
embody this commitment to an independent judiciary."'
Further, the recent plethora of commercial statutes enactedf32 signify that the
leaders of both the Czech and Slovak Republics are committed to pursuing long-
term economic reform, even if economic losses result in the short term.233 The
reforms are designed to attract foreign investment? 4 and create the basic
institutions necessary for a stable domestic commercial base.3 5 Strict enforcement
of the trade secret statutes would be consistent with this developmental policy.
Indigenous innovators should not hesitate to invest time, effort, and money into
research and development. Foreign owners of trade secrets should not be deterred
from investing due to fears of misappropriation or theft of trade secrets. While
systemic constraints to a successful implementation of these laws exist, the
commitment to reform and stable economic growth in the Republics suggests that
the statutes will be strictly enforced. 6 Thus, technology transfer to the Republics
would seem to be a safe investment for the U.S. trade secret owner.
Jennifer Felicia Swiller:
227. See supra note 200 and accompanying text (discussing the increasing reliance on extra-judicial
methods of dispute resolution).
228. See supra notes 193-201 and accompanying text (discussing the appointment of new judges and
the higher quality of students entering law school today).
229. See supra notes 204-215 and accompanying text (describing the importance of an independent
judiciary for the implementation of a democratic form of government).
230. See supra notes 205-208 and accompanying text (describing the previous state of the judicial system
under the former communist regime).
231. See supra notes 210-215 and accompanying text (discussing the provisions of the Czech and Slovak
Constitutions dealing with the independence of the judiciary).
232. See supra notes 58-80 and accompanying text (reviewing the commercial reforms implemented in
both the Czech and Slovak Republics).
233. See supra notes 75-77 and accompanying text (discussing the new bankruptcy law instituted in the
Czech Republic). The bankruptcy law is expected to force over 1000 companies to declare insolvency. Czech
Republic: Czechs Brace for Bankruptcies as New Law Takes Effect, supra note 75.
234. See supra notes 78-79 and accompanying text (describing the tax incentives offered by Slovakia
to foreign investors).
235. For example, see supra notes 67-73 and accompanying text (describing the privatization efforts of
the Czech and Slovak governments, respectively, and the Prague Stock Exchange).
236. See supra notes 181-215 and accompanying text (reviewing the implementation of legislation and
concomitant reform efforts).
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